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Dear Ms. Catterson:


The states of Oregon and Washington (collectively the “Amici States”) submit this letter in support of the state of California in Californians for Renewable Energy, Inc. v. FERC, 
Nos. 04-73650 & 04-75240. 

STATEMENT OF AMICUS


The states of Oregon and Washington file this amicus curiae letter under Fed R. App. Proc. 29 and the Circuit Advisory Committee Note to 29-1 in support of the State of California in this matter.  The State of Oregon, through its Energy Facility Siting Council (EFSC), is charged with protecting the citizens of the state, and assuring that the siting of energy facilities is accomplished in a manner consistent with the protection of the public and safety and in compliance with Oregon’s energy policy and air, water, solid waste, land use and other environmental protection policies.  ORS 469.310.  Under Oregon law, a liquefied natural gas (LNG) facility is an energy facility requiring a site certificate from EFSC.  ORS 469.300, 469.320.  

The State of Washington, through its Governor and its Energy Facility Site Evaluation Council (EFSEC), are similarly empowered to authorize the construction and ongoing operation of LNG facilities within state borders.  RCW 80.50.060; RCW 80.50.020(7)(b).  Washington exercises regulatory control over LNG facilities through site certificates recommended by EFSEC and signed by the Governor and through environmental permits issued by EFSEC under state and federal law.  Chapter 80.50 RCW; Chapter 90.48 RCW.  Washington recognizes that the selection of sites for energy facilities can have a significant impact upon the welfare of its 

citizens.  EFSEC is charged with preserving and protecting the quality of the environment; enhancing the public’s opportunity to enjoy the esthetic and recreational benefits of the air, water, and land resources; and pursuing beneficial changes in the environment.  RCW 80.50.010. 


The Amici States have a clear interest in this case.  The Federal Energy Regulatory Commission (FERC) declaratory ruling raises serious questions about the states’ ability to continue to carry out their statutory responsibilities 

to their citizens through enforcement of state laws, including facility siting laws.  Several firms have expressed interest in locating LNG facilities in Oregon and Washington.  One firm has filed a notice of intent with the Oregon EFSC and another firm has publicly announced its intent to seek approval to locate in Washington.  While the Amici States believe that the construction of LNG facilities is an important part of energy policy, they also maintain that it must be done in a manner which protects state citizens and resources.


This case presents an issue of great concern to the Amici States: whether the FERC has jurisdiction under the Natural Gas Act to preclude state enforcement of state siting laws.

DISCUSSION


The Amici States are concerned that the declaratory ruling issued by FERC will preclude the states from exercising their authority to assure that the facilities are constructed and operated in an appropriate manner.  The Amici States agree with the state of California that the Natural Gas Act does not preempt that state’s authority to regulate the siting, construction and operation of an LNG facility.


In order to evaluate a preemption claim, the court must begin with a presumption against preemption.  “Consideration under the Supremacy Clause starts with the basic assumption that Congress did not intend to displace state law.”  Maryland v. Louisiana, 451 US 725, 746 (1981).  The California laws at issue are aimed at “the protection of public health, the environment and the economic welfare of the people of the state … a valid exercise of the power reserved to the states by the Tenth Amendment.”  Rice v. Santa Fe Elevator, 331 US 218, 230 (1947).  Such a proper exercise of state power will only be superceded where that is the “clear and manifest purpose of Congress.”  Id.  Congress has evidenced no such intent in the Natural Gas Act.  In fact, Congress drafted the Natural Gas Act with “meticulous regard for the continued exercise of state power, not to dilute it in any way.”  Panhandle Pipeline v. Public Service Commission, 332 US 507, 517-518 (1947). 


The text of the Natural Gas Act does not support an inference that Congress intended to preempt state law.  This case arises under section 3 of the Natural Gas Act, 15 USC §717b, which authorizes FERC to approve the importation of LNG.  The case does not involve section 7 of the Act, 15 USC §717f, which deals with interstate transport of natural gas.  This is an important distinction.  Section 7 grants FERC specific authority over “construction or extension of facilities.”  15 USC §717f(c).  Section 3 contains no specific mention of FERC authority over the siting of facilities used in importation.  This silence is significant.  It would be inappropriate to attribute to Congress the intent to preempt facility siting authority, when Congress has not even clearly expressed its desire that FERC regulate importation facilities.  The Court should not “give the state-displacing weight of federal law to mere congressional ambiguity * * *.”  Gregory v. Ashcroft, 501 US 452, 464 (1991).  


Nor has there been a showing that there is a basis for finding conflict preemption.  Conflict preemption should not ordinarily be implied absent an “actual conflict.”  English v General Electric Co., 496 US 72, 90 (1990).  There is no showing that the developer can not comply with both state and federal requirements.  The Amici States have a long history of 

effectively working with the United States and regulated industry on projects that are licensed both by the state and the United States.  Oregon’s one nuclear plant was effectively regulated for 

over 20 years by both Oregon’s Energy Facility Siting Council, and the Nuclear Regulatory Commission.  Similarly, hydroelectric projects in Oregon are regulated cooperatively by both FERC and the Oregon Water Resources Department.  These efforts have been complementary, not in conflict.

As in Oregon, the Washington EFSEC has worked with the Nuclear Regulatory Commission (NRC) since the 1980’s, when five nuclear power plants were proposed and permitted, and has continued to work with the NRC on the operation of the Columbia Generating Station on the Hanford Nuclear Reservation.  During the past ten years in permitting energy facilities, the Washington EFSEC has also issued joint environmental review documents in concert with the Bonneville Power Administration, the United States Army Corps of Engineers, the Bureau of Land Management, the United States Forest Service and others, satisfying the requirements of both the Washington State Environmental Policy Act (SEPA) and the federal Environmental Policy Act (NEPA). 


CONCLUSION

The Amici States respectfully request that the court reverse the finding by FERC that the State of California is preempted from regulating the proposed LNG facility.
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